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JUDGMENT 

1. On 29th August 2007, a complaint was lodged before the Officer-

in-Charge of Tezpur Police station, by the Sri Bibekananda Das, APS, Dy. 

S.P.(HQ) Sonitpur, Tezpur, stating, inter-alia, that on 29/07/2007, at 

around 5 a.m., during the Naka Checking duty, near the camp of 43 

Assam Rifle, “B” Company, Shri Homeswar Ray (35 years), S/O Sri Jay 

Chran Rai of Borsimla, PS Sarthebari, District Borpeta, presently residing 
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at Natun Basti Mouza- Rowmari, under Dhekiajuli Police Station, drove a 

TATA DI 207 Mini Pick UP Van bearing registration No. AS 12 D 0360. 

As a procedure in regular checking, he was asked to show what was 

being carried in the said vehicle and it was found that it carried a total 

of 7 (Seven) trunks, which were locked and 3 (three) huge cartons. 

When the accused was asked to open the trunks he refused by stating 

that it belongs to an Army personnel of Salonibari area. However, when 

he was asked to give the details of the personnel, he changed his 

statement and said that it belongs to one Sri Pradip Jha of Mazbat , PS 

Mazbat, Dist. Udalguri. The accused was then asked to intimate Sri 

Pradip Jha over telephone to the place of occurrence with the keys and 

show the contents of the trunks (because the accused changed his 

statement, the personnel were suspicious). When Pradip Jha did not 

arrive till 11 a.m. on the pretext that he was on his way. At 11 a.m. the 

army opened one of the Cartons and found that it contained contraband 

suspected to be ganja. Immediately they informed the matter to the I/C 

Kacharigaon Out Post at 11.30a.m. Immediately, I/C Kacharigaon Out 

Post rushed to the spot and informed about the matter to the higher 

authorities.   

2.  Subsequently, as ordered by the Superintendent of Police, Sri 

Bibekananda Das, APS, Dy. S.P.(HQ) Sonitpur, Tezpur, reached the 

place of occurrence at 12 p.m. Thereafter, the police team lead by him 

broke the locks and open all the trunks and cartons and found that all 

were carrying contraband substance suspected to be “Ganja”. Following 

all the formalities, such as, drawing sample in triplicate, drawing of 

rough sketch map of the place of occurrence etc., the police seized 12 

packets of 5 kg each total 60 kg and 55 packets of 10 kg each total 550 

kg, all total 610 kgs of said substance from the possession of the 

accused Sri Homeswar Ray in presence of witnesses and seized the 

vehicle bearing registration No. AS 12 D 0360. Thereafter, he prepared 

the required sample packets of the substance and sent it to Forensic 

Science Laboratory, Guwahati along with Test Memo to determine 

whether the substance is Ganja.  Thereafter, the accused Sri Homeswar 
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Ray was arrested u/s 42 of the NDPS, interrogated and it was also 

revealed that one of his co-accused namely, Ranjit (title and address not 

known) fled away from the place of occurrence when Army checked the 

vehicle at 5 a.m.     

3. After taking the above mentioned actions at the place of 

occurrence, he along with other staffs reached Kacharigaon Out Post at 

7 p.m. which is mentioned vide Kacharigiaon OP GDE NO. 551 dated 29-

07-2007. A WT message also sent to the O/C, Mazbar Police Station for 

arresting the other accused. Thereafter, the accused was forwarded to 

the Judicial custody on 30/07/2007 and the seized articles were also 

produced before the Hon’ble Court on the same date. A detail report of 

the incident was also submitted to the Superintendent of Police, 

Sonitpur, Tezpur for information and necessary action. The FSL report 

was received on 29/08/2007 and the Expert opined that exhibit No. DN-

298/2007 is positive for Cannabis (Ganja) and to register a case U/s 

20(b) of the NDPS act against the accused Sri Homeswar Ray.    

4.     On receipt of the said complaint, the Officer-in-Charge of 

Tezpur Police Station registered a Tezpur PS Case No. 651/07 u/s 20 (b) 

of the NDPS Act vide GDE No. 1520 dated 30-08-07 and entrusted Sri 

Ajay Das Gupta, I/C of Kacharigaon Police Out Post to investigate the 

case. Ultimately, on 01-11-2007 charge sheet was laid against the 

accused Homeswar Ray u/s 20(b) of the NDPS Act. The accused was in 

custody and he faced the trial remaining in custody.  

5.         During the trial, the prosecution side produced five Prosecution 

Witnesses and exhibited ten documents, marked as Ext. 1 to Ext.10. On 

25/01/2008, charges u/s 20(b)(ii) (C) of the NDPS Act, was framed, in 

writing, by one of my learned predecessors-in-office, against the 

accused Sri Homeswar Ray. The charge was read over and explained to 

the accused person and on being asked he refused to plead guilty and 

claimed to be tried. After closure of the evidence of prosecution side, 

the accused were examined u/s 313 Cr.P.C. where he took the stand of 

total denial of the prosecution case and pleaded his innocence.  
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6. The points to be determined in this case are as follows:- 

 “Whether on, 29-07-2007, at about 5 a.m. near the Camp of 43 

Assam Rifle “B” Company, Tezpur, under Jamuguri police Station, the 

accused illegally possessed 610 kgs of Ganja (Cannabis) while the 

accused carrying in Seven Steel Trunks and three big cartoons in his 

vehicle bearing Registration No.  AS-12/D 0360 TATA DI 207 Mini 

Pick UP Van,  in contravention of the provisions of the Narcotic Drugs 

and Psychotropic Substances Act, 1985 (NDPS Act) and thereby 

committed an offence punishable under section 20(b) (ii) (C) of the 

NDPS Act?”  

7. I have gone through the entire materials on record, including the 

oral testimonies of the witnesses, exhibited documents and the 

statements of the accused person recorded under section 313 Cr.P.C 

very carefully as well as heard the argument advanced by Ld. Public 

Prosecutor and Ld. Defence counsel, at length. 

8.  Let me, at the very beginning; discuss the evidence adduced by 

the prosecution side, for proving the charges framed against the 

accused person. 

9. P.W-1, Sri Bibekananda Das, who was working as Dy.S.P.(HQ), 

Tezpur on 29-07-2007, has deposed that on that day as per direction of 

the S.P., Sonitpur, Tezpur that a truck loaded with ganja was detected 

and  he was asked to see the matter. He reached the place of 

occurrence, which was in front of 43 Assam Rifles Camp at Mission 

Chariali. He saw 7 numbers of steel trunks under lock and key and three 

numbers of gunny bags containing some packets inside the Truck. Army 

informed him that the accused was the driver of the truck. The accused 

told that those articles belonged to Army and the army personnel, on 

suspicion, interrogated the accused. He has also stated that the Army 

also informed him that they asked the driver to open the trunk but the 

driver told that the keys were not with him. The driver/accused rang to 

one Pradip Jha on being asked by army and the driver/accused told that 

Pradip Jha was the owner of the articles, but he did not come.   PW 1 
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has further stated that later on they came to know that there was no 

such Pradip Jha as the owner of those articles. Army saw ganja inside 

the gunny bags and they informed Kacharigaon Out Post about the 

incident. Kacharigaon Out Post informed SP, Soniptur, and SP, Sonitpur, 

Tezpur directed him. PW-1 has also stated that he broke open the locks 

of the trunks. There were packets containing ganja inside the Trunk. 

There were 55 packets containing 10 kgs in each packet and 12 Nos.of 

packets containing 5 kgs each, in total 610 kgs of ganja. On weighing 

he found 610 kgs of ganja. He also stated that he seized the weighing 

scale and weights and took the weighment of the articles and prepared 

three samples. He also seized the Mini Truck, ganja’s trunk, lock and 

keys and contraband packets. He also interrogated the accused and the 

accused failed to explain satisfactorily and the accused also told that 

one Ranjit with him but he fled away seeing the army checking. The 

accused was arrested. On 31-07-2007 he sent the samples to FSL for 

examination and received the report of sample which gave positive tests 

for cannabis. He searched Pradip Jha as the address given by the 

accused but did not find.   PW - 1 has further stated that he filed the 

ejahar and Ext. 1(1) is his signature. Incharge of Kacharigaon Out Post 

entrusted him to investigate the case. Ext. 2 & 3 are the seizure list and 

Ext. 3(1) is his signature. He also stated that he also seized 7 steel 

trunks, documents of the vehicle, lock and key, gunny bags and all the 

packets and the truck vide Ext. 4, seizurelist. The registration Number of 

the Mini Truck was AS-12 (D)0360 and it was 207 Mini Truck. He also 

prepared the sketch map vide Ext.5. He has exhibited the Ext 4(2), 

4(3),4(4) and 4(5) are the signatures of the accused given in presence 

of him. Ext. 6 is the report of FSL and Ext. 7 is the forwarding letter to 

learned CJM, Sonitpur, Tezpur. He also produced the seized ganja 

weighing about 610 kgs  before the court today. He also stated that 

Material Ext. 1 series is 55 packets of 10 kg ganja each and 12 packets 

of 5 Kg ganja each totalling 610 kgs. Material Ext. 2 series is 7 Nos. of 

steel trunks, Material Ext. 3 series of 3 Nos. of gunny bags in damaged 

condition. Material Ext. 4 series of 14 Nos. of broken locks. Ext. 9 is the 
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forwarding letter to the District & sessions Judge and Ext. 9(1) is his 

signature. PW 1 has further stated that the Tezpur Police have 

destroyed all the seized ganja. Ext. 10 is the extract copy of the 

relevant Tezpur PS GD Entry No. 214, dt. 05-02-2012, issued by 

Inspector, Officer-in-Charge of Tezpur PS. Ext. 10(1) is the signature 

and seal of Inspector, Officer-in-Charge of Tezpur PS.    

10.   During the cross-examination, he has stated that he is 

the informant as well as the Investigating Officer of this case. He has 

also stated that the Superintendent of Police, Sonitpur, verbally directed 

him to investigate into the information that the army recovered the 

suspected “Ganja” and he reached Kacharigaon Out Post at about 11 

a.m. and before reaching, a GD Entry was made. He reached the place 

of occurrence at about 12 O’clock, noon near 4 Crops Gate of Army at 

Tezpur and he took preliminary step. He found one DI Mini Truck and 

public were standing there. He found seven black coloured trunks 

containing suspected “Ganja” under lock and key and three numbers of 

gunny bags containing suspected “Ganja”. The accused stated before 

him that those articles were belonging to one Pradip Jha of Mazbat, but 

on enquiry, no such person was found. He also deposed that he forgot 

he name of the Army personnel, who opened the gunny bags and found 

suspected “Ganja”. The police constable broke open the 14 numbers of 

locks of the trunks, in his presence. The weighing scales were brought 

from nearby shops. On weighing, they found 610 kgs of suspected 

“Ganja”. The employee of the grocery shop, from which they brought 

the weighing scale, weighted and thereafter samples were drawn of the 

seized suspected “Ganja”. One police constable on duty had drawn the 

seized sample of suspected “Ganja” in his presence and under his 

supervision. He also deposed that the time of detection, army found the 

accused along with another person, namely, Ranjit, who managed to 

flee away from the spot. Thereafter, they brought the seized articles to 

Kacharigaon Police Out Post. On the following day, they sent the sample 

to the FSL for chemical examination. The accused was arrested 

immediately after detection. The seized articles were kept in the 
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Malkhana of Tezpur Police Station and marked as MR. On the following 

day of detection, the accused was forwarded to the Court from 

Kacharigaon Out Post. He also deposed that the FIR was lodged after 

receipt of the chemical examination report from FSL, which was 

received after one month. Some suggestive questions were put to this 

witness, which where all answered in negative by him. 

11.   PW-2  Sri Gajendra Nath Deka, Deputy Director of FSL, 

Guwhati, has stated that on 31-07-2007 he received one parcel from 

their Director, FSL, Guwahati in connection with Kacharigaon OP GD 

Entry No. 546 dt. 29-07-07. The parcel consisted of one exhibit with 

envelope cover which was sealed corresponding with the seal 

impression forwarded.  

Description of the articles:   

One sealed envelope having a closed polythene packet containing about 

24 g dry plant materials, marked Ext. A, Marked here as DN – 298/2007. 

Result of Examination. 

The exhibit as DN – 298/2007 gave positive tests for cannabis (Ganja). 

Exhibit 6 is his report and Ext. 6(1) is his signature. Ext. 8 is the 

forwarding report and Ext. 8(1) is the signature of the then Director of 

Dr. R.P. Gohain, which he knew. During cross-examination, certain usual 

questions were asked to this witness, however, his testimony could not 

be demolished by the said cross-examination.        

12.  PW – 3 Sri Chintumoni Bora has deposed that he had a Grocery 

shop at Mission Chariali. Police seized his weighing scale and weighed 

the contraband vide Ext. 2 and Ext. 2(2) is his signature in the seizure 

list. During cross-examination, PW 3 has deposed that police took away 

his weighing balance to the Kacharigaon Police Out Post and purpose of 

seizing the same was not disclosed to him.     

13. PW- 4 Sri Lakshman Kr. Nath, has stated that he knew the 

accused and the accused was the driver of his vehicle Tate Mobile 

bearing registration No. AS-12D/0360. On 28-07-2007 in the morning 

the accused took out his vehicle but did not return at night. At night at 

about 10 O’ clock he called the accused and he replied that he could not 
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come at night because he got another trip and he will come on the 

following day. On the following day at about 5/5.30 p.m. he got a 

telephonic call from Kacharigaon Police Out Post under Tezpur PS 

informing that his vehicle has been detained in the Out Post because his 

vehicle carried ganja illegally. On the following morning he went to the 

police Out Post and found the accused in there and also saw his vehicle.  

This PW also stated that he has no personal knowledge about the illegal 

carrying of ganja. He found 6/7 Nos of trunk inside the police Out Post 

and police informed him that all those trunks containing of ganja and 

the carried those ganja in his vehicle, so his truck was detained in the 

Police Out Post. After five months, he get zimma of his vehicle after 

obtaining permission from the Court.       

14.     During cross-examination, this witness has stated that he has no 

personal knowledge about the incident. He has also stated that the 

accused was engaged as a driver of his vehicle. Though he has stated 

that he did not had any permit to use the said vehicle and public carrier, 

however, he used to carry goods of public in the said vehicle. 

Sometimes he himself enters into agreement with the party, sometimes 

his driver used to do so.    

15.  PW – 5 Sri Prasanna Dev Barma, has stated that on 29-07-2007 

he was attached to 43 Assam Rifles B. Coy, C/O -99 APO as Sepoy at 

Tezpur and on that day, when they were in patrolling duty at Mission 

Charali, they detected one Mini Truck, carrying big sized bags containing 

suspected ganja and their Deputy Commandant M.P. Sarma reported 

the detection to the Incharge of Kacharigaon Police Out Post. There 

were two drivers in the Truck, one managed to escape and other was 

caught. Police arrived and took the accused along with the truck loaded 

with Trunks containing suspected ganja to Kacharigaon Police Out Post 

and police seized the suspected ganja, in his presence. He has also 

stated that he forget whether the person, who is standing on the dock 

of the court, was the person whom we caught, seven years ago. 
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16.  During cross-examination, PW 5 has stated that at the time of 

detection of the offence, there was no police personal along with Assam 

Rifles Patrolling party.  They went out of the camp for patrolling duty, at 

about 4 O’ clcok, in the morning. He did not accompany his officer to   

Kacharigaon Out Post when the police had taken away the Mini Trunk 

along with the driver and the detected boxes containing suspected 

“Ganja” carried thereon.  

 

17.  In the instant case it is apparent that on 29/7/2007, the in-

charge of Kacharigaon Police Outpost received telephonic information 

from one Subedar N.B.Rana of 43 Assam Rifles, B Coy., regarding 

finding of suspected contraband in 7 locked trunks and three gunny 

bags in vehicle number AS-12-D-0360. The in-charge of Kacharigaon 

police out post made a GD entry No. 546 of 29/7/2007 in the general 

diary of the outpost. Though the said GD entry has not been exhibited 

by the prosecution side, however, and certified copy of the said general 

diary entry is available in the case record. It also appears that Exhibit 1 

which is the purported first information report was filed by the PW-1 on 

30-8-2007 and thereafter the investigation was entrusted to Sri Ajoy 

Kumar Dasgupta, i/c of Kacharigaon Police Outpost, however it appears 

that nothing remained for investigation as on the basis of the aforesaid 

GD entry, Sri Bibekananda Das, APS had already initiated the 

investigation. Exhibit 1, in the instant case cannot be regarded as the 

first information report as the police came to know about the incident 

on 29/07/2007 itself when it received the telephonic information from 

the personnel of Assam rifles. Though, on perusal of the extract certified 

copy of the GD entry No. 546 of 29/7/2007 it appears that the Supt of 

police, Sonitpur district had entrusted Sri Bibekananda Das, APS with 

the investigation however, on perusal of Exhibit 1, there is no mention 

about the said fact. There appears to be glaring error of procedure in 

investigation of this case. On the receipt of the GD entry No. 546 of 

29/7/2007, though the accused was arrested, alleged contraband were 

seized, and investigation was initiated, however on record it is shown 



Page 10 of 12 

 

 Spl NDPS Case No 04 OF 2007 Page 10 

 

that investigation of this case was entrusted only after the receipt of 

Exhibit 1 from the P.W-1. This has made the entire process of seizure of 

contraband questionable. When the offence relates to possession of 

contraband, the sanctity of seizure procedure is of utmost importance; 

otherwise any innocent may be very easily implicated for such offences. 

In the instant case the Army personnel had detected the contraband in 

the Tate Mobile bearing registration No. AS-12D/0360, however, among 

the five witnesses examined by the prosecution side, only Sri Prasanna 

Dev Barma (PW-5) was present at the time of detection of the 

contraband in the said vehicle and he failed to identify, while deposing 

in the Court as a witness, as to whether the accused Sri Homeswar Ray 

was the person who was apprehended along with the suspected 

contraband. PW-5 has also stated that there were two drivers in the 

truck and one managed to escape. The second person who managed to 

escape, could not be found during investigation. Even the charge sheet 

was laid only against Sri Homeswar Ray, thus no clue of the person who 

escaped from the place where the contraband was seized is there on 

the record. Which clearly shows that the investigation of this case has 

been found wanting and it could not reveal the true facts involved in 

this case. 

 

18.   In view of the circumstances and the reasons as discussed 

above, I am constrained to give benefit of doubt to the accused person 

in the instant case. Accordingly, I hereby hold that the prosecution side 

has failed to prove, beyond reasonable doubt that the accused Sri 

Homeswar Ray was in conscious possession of the contraband as 

alleged.  The accused Sri Homeswar Ray is therefore, acquitted of 

charge under Section 20(b)(ii)(C) of the Narcotic Drugs and 

Psychotropic Substances Act, 1985.  

 

19.  The Bail bond executed by accused Sri Homeswar Ray and his 

surety shall remain in force for a period of six months from the date of 

this order in pursuant to provision u/s 437 A Cr.P.C.  
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20. Let the Seized contraband be destroyed as per provisions of  

the Narcotic Drugs and Psychotropic Substances Act, 1985 Act.   

 

  Let a copy of this Judgment be given to the District Magistrate, 

Sonitpur.  

 

 Given under my hand and seal of this Court on this, the 5th day 

of October, 2015. 

 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 

Dictated and corrected by me 

 

 

 

(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 
Dictation taken and transcribed by me :  

 

R. Hazarika, Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :-   Sri Bibekananda Das, 
2.  Prosecution Witness No.2 :- Sri Gajendra nath Deka, Dy Director of 

FSL, Guwahati.  
3.  Prosecution Witness No.3 :- Sri Chintumoni Borah, 
4.  Prosecution Witness No.4 :- Sri Lakshman Kr. Nath,  
5.  Prosecution Witness No.5 :- Sri Prasanna Dev Barma. 

 
 

EXHIBITS 
1.  Exhibit No.1 :- Complaint petition. 

2.  ExhibitNo.1(1),2(1),3(1), 
4(1) 5(1),7(1),9(1)  

:- Signatures of Sri Bibekananda Das,  

3.  Exhibit 2,3 and 4 :-  Seizurelists. 

4.  Exhibit 5 :- Sketch map 

5.  Exhibit No.6 :- Report of FSL. 

6.  Exhibit No.7, 8 & 9  :- Forwarding letters.  

7.  Exhibit No.4(2) to 4(5) :- signatures of accused Homeswar Ray. 

8.  Exhibit No. 6(1),8(1) :- Signatures of Signature of Director of 
FSL. 

9.  Exhibit No.10 :- Extract copy of the relevant Tezpur PS 
GDEntry.  

10.  Exhibit No.10(1) :- Signature of O/C of Tezpur PS.  

    Material Exhibit.  

11.  Material Exhibit No.1 :- Series of 55 packets of 10 kg ganja 
each and 12 packets of 5 kg ganja 
each.   

12.  Material Ext. 2  :- Series of 7 numbers of steel trunks  

13.  Material Exhibit 3 :-  Series of 3 numbers of gunny bags 

14.  Material Exhibit 4 :- 14 numbers of broken locks. 

 

( M. K. Kalita ) 

SESSIONS JUDGE 
SONITPUR : TEZPUR 


